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Langford & Langford, Michael S. Langford; Robert W. Skripko, Jr.; Walsh & Walsh and Michael J. Walsh for Plaintiff and Appellant.

Thelen Reid & Priest, Ann Kane Smith, David N. Buffington, Elizabeth H. Cudd and Curtis A. Cole for Defendant and Respondent.

*                *                *


Sandra Andrade appeals the court’s dismissal of a putative class action brought by Gary Edmisten against Dollar Tree Stores, Inc. (Dollar Tree), as well as the court’s order denying Andrade leave to intervene in the case or to amend the Edmisten complaint to substitute herself as the plaintiff and class representative.  We reverse.
FACTS


In the operative first amended complaint (the complaint) filed January 8, 2004, Edmisten sought “class wide relief for restitution, wages and penalties” for Dollar Tree’s failure to allow its employees to take paid meal and rest periods.
  The complaint defined the class as Dollar Tree employees in California, “including current and former store managers, assistant managers, cashiers, sales associates and other hourly employees who were treated as ‘non-exempt’ under [California Code of Regulations, title 8, section 11070 (regulation 11070)] or who were misclassified by Dollar Tree and wrongly treated as ‘exempt’” thereunder, and who were denied meal and rest breaks “within four years prior to the commencement of [the] action.”
  Edmisten was a former hourly trainee and current salaried manager of Dollar Tree.

Prior to the filing of Edmisten’s complaint, a consolidated class action titled Michael Williams v. Dollar Tree Stores, Inc.  (Super. Ct. Orange County, No. 01CC00329 (Williams)), sought compensation for unpaid overtime wages on behalf of all store managers, first associate store managers and other salaried employees improperly classified as exempt.  After Edmisten filed his class action, the Williams complaint was amended to add a claim for meal and rest period violations on behalf of its misclassified managerial/salaried class.  Thus, while the Williams action sought compensation for unpaid overtime and meal and rest periods solely for misclassified salaried workers, Edmisten’s class action encompassed all hourly and misclassified salaried employees wrongfully denied meal and rest breaks.


After a settlement was reached in the Williams action,
  Edmisten filed a claim for recovery as a Williams class member.  Six days later, Dollar Tree filed a motion to dismiss the Edmisten class action, claiming the Williams case was “an identical, related class action.”  Dollar Tree argued Edmisten, by electing to accept the benefits of the Williams settlement, was barred from maintaining the Edmisten class action by principles of res judicata, collateral estoppel, and privity.

Prior to final court approval of the Williams settlement, Edmisten and proposed plaintiff Andrade moved for leave for Andrade to intervene in the Edmisten action or to amend the complaint to replace Edmisten with Andrade as the class representative and to delete all “references to store manager claims.”  (For brevity we will refer to Edmisten’s and Andrade’s motions as Andrade’s motions.)  Edmisten did not wish to continue as class representative because, upon final approval of the Williams settlement, his remaining meal and rest break claims against Dollar Tree, accrued while he was an hourly trainee, would be “de minimis.”  Edmisten and Andrade argued, inter alia, that a dismissal of the action would prejudice those members of the putative class who were not part of the Williams settlement, possibly resulting “[i]n a loss of claims due to statute of limitations issues.”

The court denied Andrade’s motions for leave to intervene or to file a second amended complaint, and granted Dollar Tree’s motion to dismiss the action.  At the hearing on the motions and in the court’s minute order, the court explained the reasons for its rulings, emphasizing two points.  First, because the class was uncertified, the court concluded Andrade was not a class member and therefore not entitled to intervene.  Second, the court reasoned Andrade was not a suitable class representative to take Edmisten’s place because Edmisten “asserted the claims of . . . salaried employees” alleging they were misclassified, whereas Andrade was an hourly employee.  The court also made factual findings, discussed post, which were unsupported by the record.
DISCUSSION


We review the court’s denial of Andrade’s motion for leave to amend the complaint for abuse of discretion (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945), its factual findings for substantial evidence (Winograd v. American Broadcasting Co. (1998) 68 Cal.App.4th 624, 632), and its interpretation of court rules de novo (People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 432.)

The court erred by denying Andrade’s motion for leave to file a second amended complaint and by granting Dollar Tree’s motion to dismiss the action.  Where the named plaintiff is no longer a suitable class representative, the court should permit the substitution of a new plaintiff.  (La Sala v. American Sav. & Loan Assn. (1971) 5 Cal.3d 864, 872 (La Sala).)  In La Sala, the trial court dismissed a class action after the defendant waived enforcement of a due-on-encumbrance clause as to the plaintiff class representatives, but not as to the whole class.  (Id. at p. 868.)  “The [trial] court did not determine that the complaint did not frame a proper class action, or that the named plaintiffs did not, at the commencement of the action, constitute suitable representatives of the class. . . .  Apparently the court held only that the named plaintiffs, by reason of the benefits they received from defendants, no longer controverted the issue with defendants and thus became disqualified to represent the class.”  (Id. at pp. 870-871.)  Our Supreme Court reversed the judgment dismissing the class action, stating:  “When a plaintiff sues on behalf of a class, he assumes a fiduciary obligation to the members of the class, surrendering any right to compromise the group action in return for an individual gain.  Even if the named plaintiff receives all the benefits that he seeks in the complaint, such success does not divest him of the duty to continue the action for the benefit of others similarly situated.”  (Id. at p. 871.)  If “the named plaintiffs can no longer suitably represent the class, [the court] should at least afford plaintiffs the opportunity to amend their complaint, to redefine the class, or to add new individual plaintiffs, or both, in order to establish a suitable representative.”  (Id. at p. 872.)  The Supreme Court reasoned that, otherwise, “defendants can always defeat a class action by the kind of special treatment accorded plaintiffs here and thus deprive other members of the class of the benefits of the litigation and any notice of opportunity to enter into it.”  (Id. at p. 873.)

Here, Edmisten received from Dollar Tree (via the Williams settlement) virtually all the benefits he sought in the first amended complaint.  The court was therefore required under La Sala to give Edmisten an opportunity to amend the complaint, redefine the class, and/or add a new plaintiff.  The court erred by failing to do so.

In addition, the court’s dismissal of the action failed to comply with California Rules of Court, rule 1860.
  Rule 1860 governs dismissals of class actions and is “illustrative of the protection afforded absent class members.”  (Shapell Industries, Inc. v. Superior Court (2005) 132 Cal.App.4th 1101, 1109, 1110 [“California courts recognize and preserve the rights of absent class members, even before the issue of certification has been determined”].)  Rule 1860(a) requires, inter alia, that any request for dismissal be accompanied by an affidavit or a declaration “clearly stat[ing] whether consideration, direct or indirect, is being given for the dismissal and . . . describ[ing] the consideration in detail.”  Subdivision (c) provides that “[i]f the court has not ruled on class certification . . . , the action may be dismissed without notice to the class members if the court finds that the dismissal will not prejudice them.”  Here, the court’s dismissal of the action did not comply with the foregoing requirements.  Although the declaration of Dollar Tree’s attorney stated Edmisten had filed a claim for recovery in Williams, the declaration did not describe the consideration Edmisten would receive.  And while the court found (wrongly, as we discuss post) that Andrade would not be harmed by the dismissal, the court did not address the issue of whether other putative class members would be prejudiced.

The court also made unsupported factual findings in reaching its rulings.  At the hearing on the motions, Edmisten’s and Andrade’s counsel argued that the court’s written tentative ruling made “a number of factual findings” based not on admissible evidence, but grounded instead on Dollar Tree’s points and authorities.  We likewise find no support in the record for several of the court’s findings.


Among those unsupported findings is the court’s statement that Edmisten’s counsel was also counsel in the Williams case presumably with knowledge of both cases.  The record reveals a different law firm was class counsel in the Williams action; Edmisten’s counsel was not even on “the proofs of service lists” for the Williams settlement.  Dollar Tree acknowledges that Edmisten’s counsel “was excluded as class counsel from the Williams settlement.”

In addition, the court found dismissal of the action would not prejudice Andrade “since it appears she has no statute of limitations problems.”  This conclusion is unsupported.  There is no evidence of the date Andrade became an hourly employee.  Whether some portion of her claims would be barred on a refiled complaint cannot be known on this record.  Andrade also argued below and reiterates here that “[f]orcing the putative class to start over” “was likely to create substantial prejudice because of unsettled issues concerning the statute of limitations on meal and rest period pay under Labor Code § 226.7.”
  (See Murphy v. Kenneth Cole Productions, Inc. (2005) 134 Cal.App.4th 728, review granted Feb. 22, 2006, Nos. A107219, A108346 [payments for missed meal and rest periods are penalties subject to one-year statute of limitations, as opposed to wages governed by three-year statute of limitations].)  Andrade asserts that filing a new action will result “in a loss of two-thirds of the class members[’] claims, and, in the case of any putative class member who left Dollar Tree prior to May 2004, . . . no remedy whatsoever.”  Dollar Tree recognized the significance of the issue, arguing below that it (Dollar Tree) would be severely prejudiced if Andrade were permitted to intervene and thereby “get the benefit of a longer statute of limitations period.”  The court’s assertion that Andrade appeared to have no statute of limitations problems was unfounded.  The refiling of a complaint will manifestly cut-off some claims of some putative class members, whether the applicable limitations period is one year, three years, or four years, unless, of course all putative class members were first hired and provided no meal or rest breaks during the applicable limitations period.  This highly unlikely scenario was not shown by the evidence.  Reversals of a trial court’s denial of leave to amend pleadings “‘“‘are common where the appellant makes a reasonable showing of prejudice from the ruling.’”’”  (Berman v. Bromberg, supra, 56 Cal.App.4th at p. 945.)

In contrast, the court found Dollar Tree would be unduly prejudiced if Andrade were permitted to represent the class because “[a]ll pre-trial efforts have been directed to the issues concerning defendant’s salaried managers.”  Again, we find no support in the record for this conclusion.  There is no evidence that any discovery or other pretrial efforts took place in the Edmisten case (as opposed to the Williams action) prior to Dollar Tree’s motion to dismiss; Andrade avers the parties engaged in no pretrial activity in the Edmisten suit.  Moreover, the Edmisten complaint plainly presented claims on behalf of both hourly and salaried employees.  This was acknowledged by Dollar Tree’s counsel in January 2004, when he objected to the amendment of the Williams complaint, stating “we cannot agree with your proposed amendment to assert Section 226.7 claims for meal-period and rest-period penalties given the existence of Edmisten v. Dollar Trees Stores, Inc. which asserts these same claims on behalf of all California Dollar Tree employees.”  Dollar Tree’s counsel was also aware that if the Williams settlement were approved, Andrade planned to substitute in as a plaintiff in the Edmisten action.  Dollar Tree was not entitled to simply ignore the claims of hourly employees and later claim prejudice because it (Dollar Tree) did not anticipate having to defend against those claims.
  Andrade’s proposed amendment to the complaint did not state any new cause of action or new facts.  (Cal. Gas. Retailers v. Regal Petroleum Corp. (1958) 50 Cal.2d 844, 851.)  Dollar Tree would not have been unduly prejudiced by Andrade’s amending the complaint; therefore the court abused its discretion by denying her leave to do so.  “‘[I]t is an abuse of discretion to deny leave to amend where the opposing party was not misled or prejudiced by the amendment.”  (Berman v. Bromberg, supra, 56 Cal.App.4th at p. 945.) 

The court also concluded Andrade did not act promptly in filing her motions, noting she had consulted with class counsel almost a year earlier.  But putative class members are not required to intervene or join in immediately to preserve their claims.  To hold otherwise would “induce potential class members to ‘file protective motions to intervene or to join in the event that a class was later found unsuitable,’ depriving class actions ‘of the efficiency and economy of litigation which is a principal purpose of the procedure.’”  (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1121 [running of statute of limitations is tolled for members of purported class in certain circumstances].)

Because the court’s rulings contravened La Sala and rule 1860, and were based on unsupported factual findings, we must reverse the order.  We therefore do not address the court’s findings that (1) Andrade was not a suitable class representative because she was an hourly worker, whereas Edmisten was a salaried manager, and (2) the predominant issue in the case was whether salaried employees were properly classified as exempt — findings which effectively excised hourly workers from the class — except to note that due process requires determinations relating to class certification to be made only after a noticed hearing and after the parties have had an opportunity “to conduct discovery on class action issues” and “to brief issues and present evidence” on class action allegations (Stern v. Superior Court (2003) 105 Cal.App.4th 223, 232) and “the factors normally requisite to a determination of the fairness and adequacy of class representation” (Carabini v. Superior Court (1994) 26 Cal.App.4th 239, 243), such as whether common issues of law and fact predominate over individualized questions (Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319, 327).
  Likewise, we do not address Andrade’s motion for leave to intervene.  
DISPOSITION


The order dismissing the action and denying Edmisten and Andrade leave to file an amended complaint is reversed.  Edmisten and Andrade may file their proposed second amended complaint substituting Andrade as the putative class representative.  Plaintiffs shall recover their costs on appeal. 

IKOLA, J.

WE CONCUR:

O’LEARY, ACTING P. J.

MOORE, J.

� 	The complaint also alleged a cause of action for unfair competition and business practices, asserting Dollar Tree deprived the “employees of their proper wages and benefits” by denying them meal and rest periods.





� 	Labor Code section 512, subdivision (a), and regulation 11070, subdivisions (11) and (12) (promulgated by the Industrial Welfare Commission), require employers to provide meal and/or rest breaks to employees who work a minimum number of hours on any particular day.  Regulation 11070’s meal and rest break provisions do “not apply to persons employed in administrative, executive, or professional capacities.”  (Regulation 11070, subd. (1)(A).)  The regulation sets forth the requirements to determine “whether an employee’s duties meet the test to qualify for an exemption.”  (Ibid.)  For example, a “person employed in an executive capacity” must have “duties and responsibilities” involving management, be “primarily engaged” in exempt work, and earn a minimum monthly salary.  (Regulation 11070, subds. (1),(A),(a) & (e). 


� 	Edmisten’s original complaint included a claim for overtime wages for salaried employees, which was deleted from his first amended complaint.  Unpaid overtime was apparently not an issue with respect to hourly employees because Dollar Tree allegedly discouraged “salaried store employees from authorizing any overtime as to non-exempt employees.”


	On appeal Dollar Tree falsely contends that counsel in the Williams case “sought to intervene in the Edmisten action based on the fact that the two cases were identical.”  (Italics added.)  The Williams counsel actually contended only that the two cases “overlap[ped,]” and recognized that the Edmisten action sought recovery for “both hourly and salaried workers.”





� 	The Williams settlement applied to salaried employees of Dollar Tree stores and 98 Cent stores.


� 	All references to rules are to the California Rules of Court.  


Dollar Tree brought its motion to dismiss under California Rules of Court, rules 804, 1857 and 1860.  Rule 804 requires counsel in a civil action to give notice to all parties of any related proceeding pending in any state or federal court in California, and permits the court to “determine the feasibility and desirability of joint discovery orders and other informal or formal means of coordinating proceedings in the cases.”  Rule 1857(a)(4) authorizes a court to make orders, inter alia, facilitating “the management of class actions through consolidation, severance, coordination, bifurcation, intervention, or joinder.”


� 	Labor Code section 226.7, subdivision (b) mandates employers to pay an “employee one additional hour of pay at the employee’s regular rate of compensation for each work day that the meal or rest period is not provided.”


� 	Dollar Tree asserts “all parties were aware that Edmisten was a member” of the Williams class; therefore, Dollar Tree “had the right to expect that the Edmisten action would be concluded once Edmisten participated in the Williams settlement.”  Not only does Dollar Tree fail to cite any authority for its expectation, but La Sala specifically disapproved of a defendant’s tactic of granting benefits to a named plaintiff in order to defeat a class action and deprive other putative class members of benefits.  (La Sala, supra, 5 Cal.3d at p. 873.)


� 	On appeal Dollar Tree contends the court “was not required to defer a decision regarding the merits of Edmisten’s class claim until a motion for class certification was brought,” citing Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429 (Linder), but Linder is inapposite.  In Linder, our Supreme Court held “certification of a proposed class [may not] be denied based upon a trial court’s preliminary assessment that the cause of action alleged on behalf of the class lacks sufficient merit.”  (Id. at pp. 433-434.)  Nonetheless, a defendant may challenge the legal or factual merit of a suit by “a formal pleading (demurrer) or motion (judgment on the pleadings, summary judgment, or summary adjudication) . . . .”  (Id. at p. 440.)  Dollar Tree cites other cases as well, but each case involves a court’s ruling on a demurrer to class allegations, a motion for certification or similar request focused specifically on class action issues.  
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